STANLEY MOLLERSTUEN ET AL

| BLA 96- 32 Deci ded Sept enber 24, 1998

Appeal froma decision of the Acting Associate Sate Director,
Ml orado Sate Gfice, Bureau of Land Managenent, di smissing a request for
Sate Drector Reviewof the approval of the first revision of the initial
Entrada Fornation Participating Area "B " Sheep Muntain Lhit Agreenent,
Hierfano Gounty, ol orado. SDR Q0 95-3.

Afirned.

1.

Q| and Gas Leases: hit and Gooperative Agreenents

Wien a unit agreenent provides that the unit operator
has the exclusive right, privilege, and duty of
exercising any and all rights of the parties to the
agreenent, the unit operator is the proper party to
seek an expansion of the unit.

Q| and Gas Leases: Whit and Gooperative Agreenents--
Rul es of Practice: Appeal s: D smssal

The regul ations at 43 CF. R 8 3185.1 provide that
"[alny party adversely affected by an instruction,
order, or decision issued under the regul ations of
this part nmay request an admnistrative revi ew before
the State Drector under 8§ 3165.3 of this title." An
overriding royalty interest ower who protests the
proposed expansion of a unit, which that owner has

j oi ned, does not have a | egal |y cogni zabl e i nt er est
that has been adversely affected by denial of the
protest, wthin the neaning of 43 CF.R § 3185.1,
because the unit operator has the excl usive right,
privilege, and duty of exercising any and all rights
of the parties to the unit agreenent, including the
duty to seek an expansion of a participating area,
when necessary, and the right to appeal any BLM
decision relating to expansi on.
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APPEARANCES.  Thormas W N ebrugge, Esq., Denver, ol orado, for

Appel l ants, Lowel | L. Midsen, Esqg., Assistant Regional Solicitor, (fice of
the Regional Solicitor, US Departnent of the Interior, Denver, ol orado,
for the Bureau of Land Managenent .

(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

Sanley Mllerstuen, Hal MMWey, and Hl en MVey have appeal ed from
a Septenber 7, 1995, decision of the Acting Associate Sate Director,
ol orado Sate Gfice, Bureau of Land Managenent (BLM), dismissing their
request for Sate Drector Review (SR, pursuant to 43 CF. R § 3185. 1,
of the July 21, 1995, approval by Rchard J. Ryan, a BLM petrol eum
engi neer, of the first revision of the initial Entrada Fornation
Participating Acea "B' (Entrada PA), Sheep Muntain Lhit Agreenent,
Huerfano Gounty, ol orado.

The Sheep Mbuntain Lhit is a Federal exploratory unit approved by
BLMeffective February 12, 1976. The unitized substance for the unit is
carbon dioxi de gas. AR3O Perman Qorporation (ARJ) is the operator of the
unit. Appellants are the owners of a 2-percent overriding royalty interest
in Tract 7 (Federal oil and gas | ease QOC 4422) of the Sheep Mbuntai n Uhit
and are signatories of the unit agreenent.

The initial Entrada PA was established in 1984 fol | ow ng the receipt
of an application fromAR3JQ The initial Entrada PA did not include
Tract 7. A the tine of establishnent of the Entrada PA a well (4-26-B
was being drilled on the unit. A though that wel |l produced carbon di oxi de
fromthe Entrada Formation, it was not included in the PA

In late 1994, Appellants brought to BLMs attention the fact that
wel | 4-26-E had not been included in the Entrada PA  Appel |l ants' position
was that the carbon di oxi de reserves under Tract 7 in which they held an
overriding royalty interest were being drai ned w thout conpensation to
themunder the terns of the unit agreenent. They recommended to BLMt hat
ARCO shoul d seek an expansion of the PA and that the expansi on shoul d cover
1,440 acres thereby enbracing Tract 7.

Under section 11 of the Sheep Muntain Lhit Agreenent, the Lhit
operator is required to submt for approval by BLMrevisions of PAs "to
include additional land then regarded as reasonably proved to be productive
in paying quantities or necessary for unit operations.” (Sheep HII Uhit
Agreenent at 12.) Pursuant to the section, BLMrequested that ARJO subnmt
an application to expand the Entrada PA

In January 1995, ARDOfiled an application proposing inclusion of
120 acres in the Entrada PA  Won | earning of ARCO s appli cation,
Appel  ants strenuously objected to BLM arguing that ARJO s proposed
expansion was too limted and that any expansi on shoul d properly include
Tract 7.
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A though BLM consi dered Appel | ants' submissions, it was not persuaded

that Tract 7 shoul d be included in an expansion, and, on July 21, 1995, it
approved ARDO s proposed expansi on, as submtted, effective as of August 1,
1984. 1/

In the approval letter, BLMdid not offer Appellants the opportunity
for SR Neverthel ess, Appellants filed a request for SCRthereof.
Septenter 7, 1995, BLMdismssed Appel lants' request for TR  The basi s
for dismssal was |ack of standi ng because, as overriding royalty interest
owners, Appel lants were not adversely affected by the approval .

Appel lants filed a tinely appeal. They request that the Board renand the
natter to BLMw th instructions to conduct a Sate DOrector's Reviewor, in
the alternative, that the case be referred to an admnistrative | aw j udge
for a fact finding hearing. For the follow ng reasons, we affirmBLMs

di smssal .

[1] The Federal regul ations governing unit agreenents are found at
43 CF.R Subpart 3180. Awunit agreenent is a contract between
participating parties for joint devel opnent and operation of any oil or gas
field where substantial anounts of public lands are involved. It is
essentially a contract between private parties, approved by the Depart nent
when Federal mineral estates are present, setting forth the rights and
liabilities of the parties to the agreenent. Qvin Foholm 132 | BLA 301,
305 (1995). Awunit agreenent submtted to BLM"shal | be approved by the
aut hori zed of ficer upon a determnation that such agreenent is necessary or
advisable in the public interest and is for the purpose of nore properly
conserving natural resources.” 43 CF. R § 3183.4(a).

Section 8 of the approved Sheep HII Uhit Agreenent provides:

Except as otherw se specifically provided herein, the
exclusive right, privilege, and duty of exercising any and al |
rights of the parties hereto which are necessary or conveni ent
for prospecting for, producing, storing, allocating, and
distributing the unitized substances are hereby del egated to and
shal | be exercised by the Lhit (perator as herei n provi ded.

See 43 CF R § 3186.1. Thus, AROQ as unit operator, had the authority,
under the unit agreenent, to exercise the rights of all parties to the
agreenent. In this case, Appellants executed the agreenent.

1/ BLMstated in the approval letter:

"The approval of this first revision of the initial Entrada Fornation
Participating Area was protested wth sone supporting geol ogi ¢ i nfornation
but no reservoir engineering anal ysis or supporting economcs were
provided. The information that was submtted for the protest was
insufficient and did not offset the information supplied by the operator.
The protests are di smssed.”
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The Acting Associate Sate Drector relied on this Board s deci si on
in Qvin FFoholm supra, in dismssing the request for review In Qvin
Froholm various royalty interest owners appeal ed froma BLM deci si on
affirmng approval of two unit agreenents and the establishnent of
participating areas wthin each unit. V& concl uded t hat

the Froholns had their interests coormtted to the units by
x [the | essee] and, therefore, had constructive notice of
the initial unit and participating area approval s dating from
recei pt thereof by More [agent for Gox] or Gox and failed to
file any tinely appeal s thereof. Further, any tinely appeal
woul d have been subject to dismssal because, as nere royalty
interest owners, they arguably were not adversely affected by
BLM's approval s.

Even if there were no constructive service on the Fohol ns
because they never actually signed the unit agreenents, we
expressly hold that they were not entitled to notice fromBLM
of any of the approvals. Mre inportantly, as nere royalty
interest owners who had not joined the unit, they were not
adversely affected by BLMs approval s and, thus, had no ri ght
to admnistrative review of any of those determnations by BLM

132 I BLA at 309- 10.

Appel | ants seek to distinguish Frohol marguing that, unlike the
present case, in that case the overriding royalty interest owers did not
execute the unit agreenent. That is a distinction wthout a difference,
however, because a Federal |ease nay be coomitted to a unit wth or
w thout the signatures of overriding royalty owers.

Appel l ants al so argue that BLMshoul d be est opped fromasserting a
l ack of standi ng because of BLMs actions in inviting their participation
inthe determnation process regarding the expansi on. Estoppel does not
lieinthis case. It is apparent fromthe approval letter that BLM
consi dered the objections filed by Appel lants to ARJO s expansi on
application to be a protest.

Uhder 43 CF.R 8§ 4.450-2, any objection to any action proposed to be
taken by BLMin any proceeding "w ||l be deened a protest and such action
thereon wll be taken as is deened to be appropriate in the circunstances. "

The action deened appropriate in the case was that BLM consi dered
Appel lants' submissions in naking its determnation, but it was not
persuaded that they had justified an expansi on beyond that proposed by
ARQ Accordingly, BLMdi smssed Appel |l ants' protest. See n.1, supra.

[2] The regulations at 43 CF. R § 3185.1 provide that "[a]ny party
adversely affected by an instruction, order, or decision issued under the
regul ations of this part may request an admnistrative review before the
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Sate Orector under 8§ 3165.3 of this title." Ininterpreting simlar
language in 43 CF R 8 4.410 relating to appeal s to this Board, we have
hel d that a person who is an unsuccessful protestant nust showthat a

legal |y cogni zabl e i nterest has been adversely affected by denial of the
protest. Qegon Natural Resources Qouncil, 78 | BLA 124, 125-26 (1983); In
re Pacific Goast Ml ybdenum ., 68 I BLA 325, 331 (1982). The sane nust be
shown under 43 CF. R § 3185. 1.

As nere overriding royalty interest owers, Appellants are unabl e
to nake such a show ng. They have no | egal |y cogni zabl e i nterest because
under the Sheep HII Lhit Agreenent the unit operator has the excl usive
right, privilege, and duty of exercising any and all rights of the parties
thereto. The unit operator has a duty to seek expansion of a PA when
necessary, and the right to appeal any BLMdecision rel ating to expansi on.

If Appellants, as overriding royalty interest owers, have a probl em

regarding the unit operator's expansion of the unit, their dispute is wth
the unit operator. 2/

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

Janes P. Terry
Admini strative Judge

2/ Appellants represent that they have initiated a suit against ARQOin
Federal Dstrict Gourt on royalty account issues related to carbon di oxide
production fromthe Sheep Mbuntain Lhit.
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